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INTRODUCTION

Workers’ compensation plays an important role in the pro-
tection of workers injured in the course of employment.
Physicians, judges, attorneys and others each contribute
to the modern system of assessment and compensation for
injuries, whose earliest roots can be traced back to before the
modern era. In ancient Sumeria (present day Iraq), for exam-
ple, the loss of a thumb was equivalent to the loss of half
of a finger. Similar systems of compensation were recorded
in ancient Egypt, Greece, Rome and China.! Modern sys-
tems of workers’ compensation were established in Prussia,
evolved in Great Britain, and were introduced in the United
States (US) in the early 1900s; each of the 48 states in the
continental US had passed workers’ compensation laws by
1948.2 Social Security Disability Insurance was established
in 1956, amending the Social Security Act of 1935 to include
benefits for disabled persons. The Americans with Disabili-
ties Act (ADA) became law in 1991 and required employers
to make reasonable accommodations for injured workers.?

Physicians play a complex role in workers’ compensation
and may be employed by the injured worker’s employer, an
insurance company, an attorney representing the worker,
or the Court. One aspect of patient evaluation is the Inde-
pendent Medical Evaluation (IME), defined as the medical
evaluation of a person not previously treated by the clini-
cian. This examination may be performed by a physician
for patients (subjects) with work-related complaints and/or
injuries. The subject of the IME - the injured worker — often
has little input or choice in the selection of the physician
examiner.

While the terms independent medical evaluation and
impartial medical examination are often used interchange-
ably, this is not accurate. The Commonwealth of Massachu-
setts notes that an Independent Medical Evaluation is paid
for by a 3" party, often the insurer, while an Impartial med-
ical examiner has no allegiance to either the subject or their
insurer and is considered a “judge’s expert”.*
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THE INDEPENDENT MEDICAL EXAMINATION:
RESPONSIBILITIES TO THE INJURED WORKER
AND THE 3RD PARTY

Prior to the independent medical examination, the physician
thoroughly reviews a file that includes medical reports per-
taining to the claim. Upon greeting the subject, the examiner
should disclose that he/she has been asked to evaluate the
injured worker as it pertains to the claim of injury, and that
this interaction is not considered a physician-patient rela-
tionship. After the examination, a report is completed that
includes the review of the medical file, the history taken on
the date of the examination and the findings of the physical
examination. This report concludes with medical opinions
regarding whether an impairment or injury did or does exist,
whether the impairment(s) is causally related to the subject’s
employment, the extent of any residual disability or hand-
icap, and whether the subject has reached a point of max-
imum medical improvement. In some cases, a permanent
impairment rating may be rendered.

Once the IME report is filed with the Workers’ Compen-
sation Court, attorneys for the injured worker and his/her
employer (or the employer’s insurance carrier) may request
further testimony from the physician via a legal deposition.
If the IME is requested (and paid for) by the employer or its
insurance carrier, the injured worker may question whether
the conclusions rendered in the report are biased in favor of
the entity paying for the IME. This can result in an uncom-
fortable, if not adversarial, interaction between the IME
examiner and the injured worker.

The American Medical Association (AMA) “Work-related
IME/Code of Medical Ethics Opinion 1.2.6”° states that the
IME physician must:

a) Disclose the nature of the relationship before gathering
information from the patient (subject): that the physician
(examiner) is an agent of the insurer or 3rd party.

b) Explain the physician’s role as an objective assessor

of the patient’s (subject’s) health and or disability, noting
the difference between the usual patient-physician
interaction.

c) Protect the patient’s (subject’s) personal health
information in keeping with professional standards
of confidentiality.
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d) Inform the patient (subject) of incidental findings
during the examination. When appropriate, suggest
and/or provide assistance in securing follow-up care.

This last item (d) blurs the role of the “independent
evaluator” and indicates that the IME physician actually
has responsibility in securing medical care for the injured
worker. For example, if an IME physician examined a sub-
ject for a work-related low-back injury and noted inciden-
tal findings of peripheral vascular disease and possible skin
cancer, per AMA doctrine the IME physician should notify
the subject of these incidental findings and assist in securing
follow-up care as needed. Providing “assistance in securing
follow-up care” might be considered establishing a physi-
cian-patient relationship, in contrast to section (b) of these
guidelines.

RESPONSIBILITIES OF THE IME EXAMINER
TO THE COURT

In addition to a review of medical records, interview and
physical examination within the scope of one’s medical
specialty and the timely production of a legible report, the
IME physician must be available for medical deposition if
required. Some IME examiners feel that their role ceases
after the first three items and may not wish to be involved in
a deposition, viewing it as tantamount to navigating a legal
minefield. This perception may be due to a fundamental dif-
ference between the “medical model” and the “legal model”
as it pertains to the deposition.® Physicians are trained in
the medical model, where an opinion is based on scientific
fact and practitioners work in a collaborative arrangement
with other clinicians. The physician is often viewed as a
“Solomonic authority”, where his/her opinion is unques-
tioned. In contrast, the legal model is an adversarial system
where, “Truth is best ascertained by witnessing the com-
bat of minds. Each side will attack the other’s position” to
find the truth.® When an attorney questions or challenges a
physician’s competence, expertise or authority as part of the
legal model, it may place the IME physician in an uncom-
fortable position.

The IME physician is an expert witness. An expert wit-
ness opinion is admissible in court if based upon whether
the science (a) has been tested, (b) has been subjected to
peer review and publication, (c) has potential for error, with
determination of the error rate, (d) has a standard controlling
its operation, and (e) has widespread acceptance within the
medical community.
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PREPARING FOR A DEPOSITION

The IME physician should review all records prior to the
deposition. The chart or notes should be organized for easy
retrieval during the deposition and the IME physician must
be familiar with the subject’s history and exam findings.
If a jurisdiction has established treatment protocols, the
physician should note whether these protocols have been
followed.”

Pertinent medical literature should be reviewed. As a med-
ical expert within his/her field, the IME physician should be
familiar with terminology, validity of exam or test results,
and new or alternative treatment options.

The AMA Guides to the Evaluation of Permanent Impair-
ment were established in 1971 as a means of assessing a
permanent impairment with a relative value system, an
evolution of the ancient Sumerian system. An impairment
rating should only be assigned if the injured worker has
reached a point of Maximum Medical Improvement (MMI).®
The IME physician should be able to cite training that he/
she has received in the use of the Guides.

An attorney may challenge or contest the IME report based
upon a) an item of medical history or physical examination,
b) a laboratory finding that was reported (or not documented)
in the IME report, c) the IME physician’s credentials as an
expert witness, and/or d) information discovered since the
IME was performed that may alter its conclusions.

IME depositions in the Workers’ Compensation system
can often be arranged at a time and location that is suit-
able to the IME examiner. Individuals present at a deposition
include the IME physician, a court reporter, and attorneys
representing two parties, generally the injured worker and
the Workers’ Compensation insurance carrier. No judge or
jury is present at a deposition. At the initiation of the depo-
sition, the court reporter will ask the physician to pledge
an oath that the testimony given is complete and truthful.
During the deposition, attorneys have the right to review
materials used by the IME physician, including notes, medi-
cal records, laboratory reports and imaging studies. The IME
physician is permitted to meet with the attorney for the
requesting party prior to deposition.’

DOS AND DON'TS FOR A DEPOSITION

¢ Do remain calm and thoughtful. If a question is ambig-
uous, ask that it be repeated (or read back by the court
reporter), or that a multi-part question be broken down
to its individual components.

e Be truthful: if you don’t know an answer or you can’t
remember a detail of the exam, say so. If an opinion
is requested that is outside of your specialty or area of
expertise, say so.
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e Do restrict your answer to the question that was asked.
Don’t go off on a tangent or offer an opinion if it was not
requested. Avoid giving opinions on medical conditions
or impairments that are outside of your specialty or area
of expertise.

e Don't interrupt the attorney(s)’ objections. A question
may be withdrawn or phrased differently after the
objection is raised, and that might affect your answer.

STAYING COOL IN THE HOT SEAT

Attorneys have many techniques to throw the IME physician
off his/her game, analogous to the tactics used (crowd noise,
waving signs, etc.) to distract a basketball player attempting
a free throw in a crowded arena.’® The IME physician may
be asked how often he or she has worked for a particular
attorney or insurance company, how many IME examina-
tions they have performed, or what percentage of their prac-
tice includes performing IMEs, all in an effort to discredit
the IME examiner and/or suggest that his/her medical opin-
ion and integrity are “for hire”. Physicians may consider
these techniques as a personal affront to their professional
abilities and stature.

The IME physician might consider that for some litiga-
tors, a deposition is an extension of their experience on a
high school debate team. A talented lawyer can effectively
argue either side of a case. Even if an attorney is aggressive
with the line of questioning, the doctor should not take the
lawyer’s actions personally.

CONCLUSIONS

e Be prepared. Review all medical records and perform
a thorough history and physical examination before
producing your report.

e If a deposition is required, keep calm and be professional.
Avoid being argumentative.

e Don't regard an aggressive line of questioning by an
attorney as a personal attack.
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